INTRODUCTION
As Ukraine approaches deeper integration with the European Union, it faces necessity of modernizing its legislation and harmonizing it with European supranational standards. Of course, membership is not the only reason for change. Ukrainian judicial system used to be biased, partly corrupted, while the procedures for case deliberation -slow and ineffective. 1 Not only were they behind the standards of the EU, but also contravening the positive obligations under the European Convention on the protection of human rights, which resulted in a number of cases lost before the ECtHR. 2 With that in mind, a comprehensive reform of judicature and procedural law was envisaged, which resulted in a law of 3 October 2017. 3 It brought changes to the structure of the Courts and their competence, as well as updated the major procedural Codes. Changes affected the role of the judge, grounds of jurisdiction, simplified proceedings, the use of ICT in civil trials and much more. This article will, however, focus on that part of the reform which is related to finality of judgments. As is widely known, each dispute shall conclude at some point by providing an unambiguous and mandatory solution. The decision pronounced becomes res judicata and cannot be disputed by the parties or changed by the courts, as well as put into question in some other way. Obvious as they are, such ideas still face misunderstanding in many post-Soviet jurisdictions, including Ukraine. The judiciary here was always characterized by a complex structure, numerous instances, a wide discretion of changing and putting aside decisions of the lower courts, and quite extended powers of public officials. All of these were not the result of malice, but rather existed due to specific understanding of the role of the judiciary, rights and obligations of parties and the essence of rule of law and fair trial. At the same time, participation in the European Convention requires taking into account interpretations given by the ECtHR, which was quite fruitful with respect to finality, res judicata and the principle of legal certainty. 4 The recent reform, although not obvious from the first sight, attaches great importance to the given question. The aim is not only to formally comply with certain European ideals and values, but to modernize national law in that regard, find an appropriate balance between varying interests and to ensure fair trial and effective administration of justice.
Together with experience of Ukraine, we analyze the experience of Lithuania, another country of the former USSR that succeeded in becoming member of the European Union and to change its procedural rules to encompass ECtHR standards. A major reform of Civil Procedural Law took place there back in 2002, and since then it functions in a decent way. Certainly, there are states in Europe and worldwide with (presumably) more developed and structured civil justice systems, the quality of which has been tested throughout decades if not centuries. However, their example cannot be directly transposed to Ukraine, having in mind differences in legal culture, economic development and historical background. At the same time, Lithuania is, most probably, the closest Ukrainian ally in the West: they have always had close political, social and economic ties and for quite long have been part of one nation (1340-1648, 1795-1917, 1940-1991) with the same laws applicable to both. As will be seen later, the notion of finality was always of great importance to the two countries.
The article is structured as follows. Part I discusses the concept of finality and its relevance for both private and public stakeholders. Part II explores related considerations that apply to court procedures and decisions, and that contend, support or even outweigh the need to keep judgments stable and unaltered. The problems faced by the courts in application of these doctrines are also discussed there. In Parts III and IV we show the corresponding experience of Ukraine and Lithuania in bringing their legislation in accordance with the requirements of finality (as it concerns the most problematic spheres -judicial review and reopening of proceedings). Part V tries to propose solutions that can be adopted by both states in order to further improve their regulation. The paper concludes by giving authors' opinion on keeping a delicate balance between finality and other fundamental considerations.
THE CONCEPT OF FINALITY AND ITS RELEVANCE
Finality of judgments is a concept (or, a legal principle), according to which the decision taken by the court at some point becomes permanent, immutable, binding and open to enforcement. 5 It cannot be disputed again, the parties may not lodge similar claims and give another interpretation to the established facts in subsequent proceedings on an interrelated matter.
The reason for such adherence to finality is that justice has been performed: a court established relations between parties, settled their dispute and gave its opinion on their rights and duties. Certainly, one or even both of the parties may be dissatisfied with the result, but allowing them subsequent forum for quarrels and altercation is not the best thing society can do for them. It involves additional time and money, the waste of judicial resources and, presumably, lack of justice for other people seeking relief. 6 Courts are not one's pocket army: their aim is to resolve conflicts and not to maintain them indefinitely. Moreover, they are part of the judiciary, one of the three powers of a sovereign nation. In that regard, they shall have a high status, as their decisions bring stability and order. If, however, they are not respected and are easily changed or overturned, courts are likely to lose faith and support among people. In other words, their decisions must be worth something, which is not the case where they are easily overwritten by subsequent resolutions. 7 Thus, it is fair to say that there are both public and private considerations for the application of finality doctrine. 8
To establish finality of a judgment is also important for other reasons. In this way, a final judgment is a precondition for applying to the European Court of Human Rights and, sometimes, to national institutions of constitutional control. In Ukraine, for instance, the Constitution prescribes since 2016 that a final decision shall also be present for lodging a constitutional complaint, 9 and since July 2017 the conditions and requirements of finality have been enshrined in the Law on Constitutional Court of Ukraine. 10
The rules on finality are found in most national legal systems; however their exact contents and scope vary significantly. A great job of harmonizing national laws on the matter was done by the European Court of Human Rights (ECtHR), which is capable of providing binding guidance for the Contracting States to the European Convention. For the Court, finality is a part of the rule of law, a legal principle which is a part of the common heritage of the Contracting States. 11 From that principle ECtHR derives legal certainty, which requires inter alia respect for res judicata (once again a principle of law). The latter term has for the Court a similar meaning to that of finality:
No party is entitled to seek a review of a final and binding judgment merely for the purpose of obtaining a rehearing and a fresh determination of the case. 12
In other words: you are precluded as a party from starting litigation anew if matters under consideration have already been resolved. The ECtHR has given almost the same definition to res judicata as originally attached to that doctrine in common law, where it was seen as a matter that has been adjudicated and that bans subsequent litigation on the same matter. 13 However, differences are also obvious: while res judicata was intended to bar continued litigation of the same case, 14 the Court attached more attention to wrongly initiated appeals and undesirability of changing the decision in higher instances. 15 Another distinction is that classical res judicata is addressed to the parties (it is they who is barred from starting new litigation and disputing facts in subsequent proceedings; they are also the subjects bound by the court's findings). On the other hand, ECtHR mainly uses this notion in its dialogue with national judiciaries to show them what can and cannot be done to influence the fate of judgment.
It may be said that the Court attaches more relevance to the result rather than the form used. Consequently, it prohibits not only subsequent trials or appeals (and other references to a higher instance), but all other abusive procedural tactics that would lead to the contents of a judgment being modified to the detriment of legal certainty and the right to court (appeals in disguise). 16 So, does it mean that any reviews are prohibited per se? Not exactly. For some reason national authorities maintain courts of higher instances with review capabilities and allow them to overthrow original decisions. The ECtHR is not against review procedures as such, but rather believes they need to be used in a wise way and be intended to protect some other relevant interest.
CONSIDERATIONS RELATED TO FINALITY
Like many other concepts enshrined in the Convention (or derived therefrom by the Court) finality -or rather, res judicata, is not absolute. There are other considerations of equal or even prevailing force influencing the status of judgment. We are not speaking here of objective, subjective, temporal and territorial limits to res judicata. These questions are covered in detail elsewhere, 17 moreover, they are rather specific for each national jurisdiction.
We are rather referring to specific exceptions to the 'principle of finality' , which play their role when it appears it may be neglected in favour of another fundamental social value. Such may be equality before law, access to justice (which means that the courts shall be reachable, and the litigants vested with rights to apply as long as they feel it necessary), rule of law (everyone shall have the right to defend even against a judicial institution that may be biased or mistaken in application of law) and other fundamental principles. It is widely believed that finality can never give an absolute immunity against a potential check for common and policy 
View of the Court
The European Court of Human Rights had recognized the validity of the abovementioned inferences and built up a unique doctrine of permitted reversal of finality.
Here are the arguments brought to life by this institution: 1) Priority is always given to stability and immutability of a final decision. Departure from the general rule is only possible when made necessary by circumstances of substantial and compelling character. 19 Such is the case where some fundamental errors are present and no other remedy is available to address them. 20 Quite different would be a situation where only some minor, or purely formal questions were brought to justify review. In the latter case, the Court would be most likely to find a violation of legal certainty and res judicata.
2) Judicial reviews are prima facie compatible with the Convention. Since Art. 6 ECHR as such 'does not compel the Contracting States to set up courts of appeal or of cassation' , 21 it is up to the national authorities to determine whether at all and on which conditions review procedures are available. Some of the national jurisdictions indeed see the right to appeal as a necessary remedy. In many legal systems a judgment is not final until the time for its first (and only) appeal lapses. In that sense, the right to appeal is an extension of the right of access to justice, since what you are interested in is not just any judicial institution, but the one which will correctly apply the law and not mess up in the factual base. In case any of this happens, you must be able to further defend your right in the appeal.
There is no problem when a person is entitled to appeal, since the court hearing the case as well as the parties involved in it are not protected from reaching wrong decision (in other words, errare humanum est). 22 The well-known Recommendation of the Committee of Ministers on the introduction and improvement of the functioning of appeal systems and procedures in civil and commercial cases 23 also suggests that in principle, it should be possible for any decision of a lower court ('first court') to be subject to the control of a higher court ('second court').
3) Such a control, however, may be effectuated only once (on a particular subject matter). A person may disagree with the original judgment and bring his arguments to a higher instance. To the contrary, repeated setting aside of judgments on the same or similar grounds is incompatible with legal certainty and is not tolerated by the Court. 24 Enough is enough: courts cannot reasonably hear the same complaints over and over again. to be provided in national law, however the Court is free to control their reasonableness and effectiveness (e.g. in relation to reasonable time expectations).
Not only shall the law fix a concrete deadline for review -a limitation needs to be put on the possibility of the court to extend this period or restore missed deadlines. 25 In this latter case it must be assumed that any potential reason for restoration carries with it the possibility of abuse, since the national judicial authorities may apply them arbitrarily. The possible solution is putting the courts in rigid frameworks that would not allow any broad interpretations.
5) The range of persons to initiate the appeal shall not be broad. These are definitely the parties to the case and other subjects affected by the court's findings, but definitely not some random state officials, such as public prosecutors and court presidents. In certain cases, it is permissible that such subjects launch proceedings for the sake of public policy, yet they have to be limited by other relevant restrictions (e.g. time-limits).
In any case, the locus standi of a governmental official before a higher court shall not be better than that of a private party in the original case. 26 6) Access to higher instances may be (and, reading through the lines, -must be) limited. 27 Whatever a state calls those instances: appellate, cassation, supervisory -there have to be some filters that would stop unnecessary, unwarranted complaints and open the way only to relevant cases. Normally, a party is given one chance to appeal decision to the court of second instance (see above). However, her attempts to reach further review mechanisms ('third' , 'fourth' , etc. instance) may be blocked or subject to additional requirements: exhaustion of all previous remedies, presentation of substantial evidence for case reversal, relevance of the case to the precedential practice, necessity to protect some public interest and so on. Besides that, higher courts may establish special panels that would select only significant cases for consideration (all the rest would be simply left behind).
These barriers are not in contradiction with the access to justice, as normally a person is given enough opportunities to defend her private interests before a court, while endless deliberations might indeed constitute an abuse of rights.
7)
Closely connected with the previous are the limitations need to be put on the power of higher instances to review the case (and revoke its binding nature). In fact, their powers shall be limited to the correction of judicial errors and miscarriages of justice. 28 This may be interpreted as meaning that such courts do not normally consider questions of fact, being busy with the problems of proper application of law. Thus, they are not a place for fresh trials, which means that possibilities to raise new claims and bring additional evidence are almost unavailable.
The Court is continuously repeating that 'the mere possibility of two views on the subject is not a ground for re-examination' . 29 A party might change her position or decide to add something new. Still, higher instances are not designed for that. The first instance was available and ready to take whatever evidence the person needed for the trial. A fight does not need to continue in subsequent instances, since the task of the court is to settle a conflict (not to keep it open). If all the measures were taken but to no good, the parties shall be stopped from further disputing at least at the price of forcefully imposing some preclusion on them.
It makes sense to place the last judicial instance at the highest judicial organ of the state which knows better the actual problems of the judicial system and is able to eliminate systemic errors made by the courts, and to guarantee uniform application of the law. 30 This is where its true competence belongs, while the factual grounds of the case are better dealt with by the courts of first instance that are close to population and capable of examining all the relevant matters of the dispute.
From the above we can clearly see that in all cases it is necessary to find a balance between the interests of an individual and the need to ensure effectiveness of the judicial system. The former may want his case reheard time and again, while the state wants to limit attempts to appeal. On the contrary, a person may wish to have his judgment enforced, but it happens that the whole trial was such a manifest challenge to justice and fair trial that in no way it is possible to keep that decision in force. The task of keeping this balance is an uneasy one, luckily some guidelines and failed attempts are provided in the case-law of the ECtHR.
View of the (Post-)Soviet Doctrine
As both Ukraine and Lithuania were part of the vast Soviet empire, the views of the latter on the finality and res judicata still have their relevance and constitute part of the legal heritage. In classic Soviet theory, the doctrine of res judicata was never used. Instead, the concept of the legal effect (of the judgment) was elaborated, which encompassed all the features a judicial act obtained after its entrance into force (binding nature, enforceability, exclusiveness, incontestability and adjudicated nature). Conclusively, it may be said that finality was a consequence of litigation, but never a matter of highest priority. 31 Firstly, it could be revoked upon intervention of public officials (prosecutors). They had broad authority to question final judgments. Interesting to note that such interventions were done without a request of the parties and sometimes even without them knowing of that fact. The reason was that prosecutors helped the Soviet state to ensure uniform application of law. 32 violation of zakonnost' (legality) principle which in Soviet legal tradition played the same role as the rule of law.
The fact that private parties did not themselves dispute the decision was of no importance, since, in essence, Soviet Civil Procedure was not an area of 'private litigation' (as opposed to public), as, in the words of Lenin, 'there was nothing private a Soviet State could tolerate in the field of economic activity' . 33 The goals established included the struggle for the strictest compliance with socialist law, strengthening and protection of socialist property, fight against the disrupters of socialist construction and establishing the strictest discipline and self-discipline of the working people. 34 Protection of private interests was almost lost among these.
Secondly, an important consideration was that of substantive truth. It stands for such a view of the facts of the case that correctly represents objective reality. Courts were intended to seek such truth and did not stop until found it. The fact that judgment was already in force and being implemented was of no hindrance for a review, as the substantive truth was more important. An incorrect judgment did not reflect the objective circumstances of the case and could not be upheld: it had to be declared null and void.
In Soviet states, final decisions could be quashed in a procedure named nadzor (supervision), which gave extensive possibilities to overturn final decisions. Substantive truth was hard to establish, though the broad competence of the judge helped in that regard by obliging parties to bring relevant evidence and to prove certain things. What is also important, the competence of the higher courts was not limited, and they could easily do the same things that are normally possible only in first instance (hear witnesses, examine the written and material evidence, etc.)
It is not that Soviet scholars and practitioners were unaware of the difference between their approach and that of Europe and the US. However, the latter was seen as bourgeois and capitalist, unsuitable and undesirable for socialist society. Soviet law did not tolerate any non-objective truth and any presumption or fiction thereof. In fact, the search for substantive truth was always seen as a great advantage of Soviet civil justice.
The named features (powers of the prosecutor, role of substantive truth and competence of higher instances) are sometimes seen as the most important culturally distinctive features of some post-Soviet procedural systems as well. 35 Despite there are authors preferring to equate legal effect of judgment with finality and to modernize that concept by bringing it closer to the ideas of res judicata, 36 there are still problems in its understanding in many countries of the former Union. These definitely arise due to reliance on a familiar doctrine and reluctance 'to accept philosophy, according to which the idea of judgment's stability as the basis for the final bringing of certainty to the legal relations' . 37
However, it is clear that such beliefs are in contradiction to finality, at least in a way it is interpreted by the ECtHR. Moreover, they are also at variance with the principles of judicial independence, discretionary powers of the parties to the case and even the fundamental idea of the rule of law. 38 For that reason, the post-Soviet states have nothing better than learn and adapt, sometimes facing strict criticism from the European institutions.
Considerations that Support Finality
Yet some considerations play in favour of finality. Thus, the ideas of 'judicial economy' and procedural concentration also advocate for fewer opportunities to dispute decision, still for a different reason: necessity to preserve public funds and use them wisely. This idea becomes extremely popular in the age of austerity. One dispute of two parties shall be really resolved only once -all further additions, supplements and reconsiderations present an unnecessary burden on judicial system, while the same money may be spent on those really waiting for their disputes to be solved. According to this logic, parties shall be allowed one full-fledged trial (in first instance) and a chance to bring once their clearly defined complaints to a higher instance (appeal). The latter possibility, though, cannot be seen as a 'second round' of the same duel or a revanche for a trial previously lost. It is what it is intended to be -a complaints' hearing place, limited to their subject-matter and oriented to eliminate problems, rather than re-litigate. The parties, in their place, need to be disciplined to treat first instance with all due seriousness as the success or failure in it determines the overall result. 39 Finality stands exactly on the same positions, yet uses other arguments to prove the cause (social v. economic concerns).
Last but not least there is a consideration paying attention to the purpose of the trial. With the spread of the ideas of Franz Klein (father of the social school of civil procedure and an architect of Austrian procedural reform of 1890), more and more states believe that any dispute is a problem, and the society is interested in its quick and peaceful solution. 40 What we want is to restore normal relations and reconcile the parties, while the easy access to review mechanisms provokes a 'litigious mind set' and a desire to fight till the end. Sure enough, for that purpose finality is better than the lack thereof. People shall see litigation as an end process with clear start and finish. That will, apparently, promote settlements at early stages and save resources for hard cases. Summarizing everything said, we tend to support the view of Neil Andrews that 'in devising a legal system, the state balances the need for finality and certainty with the need for justice' . 41 While both individuals and general public are interested in certainty and stability, they also benefit from the correct application of law to the facts of the case and the fairness and legality (as fundamental aspects of justice) duly preserved.
THE EXPERIENCE OF UKRAINE
A major judicial reform has recently taken place in Ukraine. It introduced changes to all legal instruments on courts and their competence, as well as to procedural codes. As was said, the catalyst for reform was the need to modernize national law, bring it closer to the standards of EU and the Council of Europe, strengthen independence, impartiality and efficiency of the judiciary, but above all -to make it better for Ukrainian people. 42 This is not just another ordinary reform, as the changes are brought to a significant number of legal provisions, starting with the highest level -that of the Constitution. On 2 June 2016 the amendments to the Basic Law were enacted, and for the first time ever introduced the term 'finality' to Ukrainian law. Under the new provision, the Constitutional Court has the power to rule on constitutionality of laws on a basis of constitutional complaint filed by a person, who considers that the law applied to his case is in violation of the Constitution. Thus, such a complaint is only available where other remedies have been exhausted.
At the same time, the qualities of a 'final judicial decision' are not formally enshrined in the Civil Procedural Code or elsewhere. 43 Consequently, much vagueness still remains in determining when exactly it is possible to reach the Constitutional Court. Still, if we rely on Art. 77 of the Law on the Constitutional Court, 44 it may be presumed that a final decision is the one approved on the appeal, and where it is subject to cassation review -decision taken in that instance. For reasons of clarity it makes sense to enshrine the term 'final decision' and its contents directly in procedural law, with a view to bringing the latter in accordance with the Constitution and the European Convention. Curious, however, is that now the CPC enshrines the notion of the 'rule of law' (as one of the principles on which it is based), without any explanation of its possible contents.
Instead of 'finality' and 'res judicata' , the new law continues to rely on the well-known notion of 'legal effect' . In civil procedure this emerges in accordance with Art. 273 CPC, which provides that (as a general rule) a court decision becomes valid (acquires legal effect) after the expiry of the time-limit for filing an appeal by all parties to the case, unless an appeal has actually been filed. In the latter case, the decision (if not dismissed) is valid after the return of appeal, refusal to open or close the proceedings or the adoption by the appellate instance of the ruling on the effects of appeal review. At the same time, it is still possible to apply to cassation instance and to review decisions due to newly or exceptional circumstances. However, the last two options are considered as being extraordinary forms of review, available on a limited number of grounds and subject to stricter conditions of accessibility.
The judicial reform has not spared the structure and competence of the courts. There is currently a brand-new law on Judicature 45 that establishes the following system: local (district) courts, courts of appeal (functioning within special circuits) and the Supreme Court which functions as the sole cassation instance for the decisions taken in the first and appellate instances. 46 However, Supreme Court also serves as an appellate instance to the decisions taken by the courts of appeal (in first instance). A positive feature of the new law is establishing that the task of the Supreme Court is to 'ensure consistency and uniformity of judicial practice' . 47 That means a proper distribution of responsibilities between the instances was a matter of high priority to the reformers.
From now on, the law clearly differentiates between appeal and cassation review. While the former is prima facie open to everyone and constitutes a legal principle (Art. 2 CPC), the latter is only available 'in cases provided for by the law' , which makes it a more limited and less-achievable remedy. 48 These statements are contained not only in CPC, but also appear (in a similar formulation) in Art. 129 of the Constitution and Art. 17 of the Law on Judicature.
The procedure for appeal is now regulated by the first chapter of Section V CPC (Review of judicial decisions). Despite that the general desire was to limit the time allowed for appeals in order for the decisions to enter into force quicker, the new law extends time-limit for lodging an appeal from 10 to 30 days (Art. 353 CPC). This term may be restored by the Court is the applicant files a special petition and assures the court there were substantial reasons for missing the deadline. The power of the court to restore the term is not as such contradictory to legal certainty (as it aims at protecting a valid legal interest), yet needs to be approached with all due caution. It is especially true for Ukraine where an extreme extension of terms for appeal was once found in violation of Art. 6 ECHR.
As was mentioned, the ECtHR tries to prevent any threat to finality, wherever it comes from. In Ponomaryov, such a threat has arisen from a situation where a case was overturned in the appellate instance after the terms for filing an appeal expired. 49 Despite the review was not extraordinary in nature and no new proceedings were started, stability and legal certainty were actually put at risk, since the terms were restored on highly questionable grounds.
In that case, time-limit for the appeal was renewed on the grounds of (allegedly) difficult economic situation of the party that prevented it from paying the court fees. The Law of Ukraine (n 45) Art. 36(1). 48
Previously, the rights to appeal and to cassation were contained in Art. 13 CPC, and the Code made no clear distinction as to the degree of their availability. Now, the new Art. 17 largely resolves that issue. 49
Ponomaryov ( n 25) 41.
pointed out that the party alleged not the lack of funds, but rather lack of free funds to pay the duty. Moreover, there was no indication that the party had ever requested to postpone the payment or to allow it to be made in installments in accordance with relevant national law. In this situation, the party had an opportunity to bring another appeal in case a significant time-limit had been missed and the enforcement of judgment was commenced. In the Court's opinion, the application of the party was made with an intention to get a rehearing of the case rather than to correct serious judicial errors. For that reason, a violation of Art. 6(1) ECHR was found. As is clearly seen, despite the question of the renewal of the time-limit for the appeal was within the competence of national courts, their power in that regard could not be unlimited. The valid grounds for renewal could include, for example, the failure by the State authorities to inform parties of decisions taken with respect to their cases. But even in such situations the possibility of renewal had to be limited. Such a conclusion may be clearly drawn from the Court's reasoning in 'Oleksandr Shevchenko v. Ukraine' 50 and 'Trukh v. Ukraine' . 51 In each case, the national courts were required to verify whether the grounds for renewal of the time-limits justified interference with the principle of res judicata, in particular in those situations where the national law did not restrict the powers of the courts (to take on cases and to renew the missed deadlines).
Currently, the Ukrainian law provides such a restriction in Art. 358 CPC. According to it, regardless of the reasons for missing the deadline, the appellate court shall refuse to commence proceedings if the appeal is filed after the expiry of one year from the day the full text of the court decision was completed. 52 This rule makes substantial contribution to finality as it removes the threat described above.
However, the same Art. 358 provides for exceptions in case an appeal is filed by a person who has not been notified of the trial or has not been involved in it had the court ruled on his rights or obligations. Another exclusion is allowed for situations of force majeure, the contents of which are not clearly disclosed in the Article or elsewhere in the Code. 53 For that reason, the procedure for lodging an appeal requires further clarification.
Art. 355 CPC provides that the appeal is lodged directly to the court of appeal. Further norms of the Code establish the rules the judge of the appeal (in some instances, a reporting judge) follows in deciding on the opening of the proceedings or leaving the claim without motion, its return or refusal to start proceedings. It seems that all mentioned procedural decisions shall be taken by the court of appeal or by a reporting judge by considering the materials of a civil case. Based on the above, we believe it expedient to propose such procedure for filing an appeal, where the complaint is submitted to the court of first instance. The latter, in its turn, after the expiration of the time-limits for the appeal, will transfer the complaint together with the case materials to the court of appeal. Such is the rule in the Lithuanian CPC. As for the scope of appeal, it is designed to be limited, rather than full-scale. The Court cannot go beyond the claims and reasons stated in the appeal, and only in exceptional cases may admit new evidence (Art. 367). Such exceptions are situations, where it was impossible to present these materials to the court of first instance for reasons beyond the control of the party. The court will not be bound by the reasoning of the parties if it establishes a manifest violation of procedural law (that shall make the decision of first instance void), and if it finds that the decision taken in special (uncontested) proceedings was clearly unfound. These last cases are obviously intended to defend public interest in civil procedure, but in their application the courts in Ukraine need to find an appropriate balance. Appeal can never be regarded as 'another first instance' and the judges shall think of their job in term of judicial control, limited to the core questions and unrelated to things that can possibly be avoided with no harm to justice and the rule of law.
In a way, the procedure of acquiring finality by a decision is influenced by a possibility of reviewing an appeal without the notice of participants to the case. According to Art. 369(1) and (2) of the Civil Procedural Code of Ukraine, appeals in claims up to one hundred living wage for persons of working age (except those that cannot be heard in simplified proceedings) shall be dealt with by the court of appellate instance without the affected parties being notified. The same rule is established for appeals against court orders referred to in Art. 353 CPC, paras. 1, 5, 6, 9, 10, 14, 19, and 37-40.
In this regard, it is worth noting that the implementation of such provision, to the author's opinion, will not contribute to ensuring the accessibility of justice. On the contrary, it presents a form of interference with the access of citizens to the court. Natalia Sakara reasonably advocates the establishment of the methods and mechanisms of overcoming such problems, as well as the conditions or factors that can guarantee the most favourable circumstances for the implementation of the right to judicial protection, 54 inter alia, in the court of appellate instance. This is quite different from participation of the parties in the court of cassation, in which several limitations may be validly justified. The latter form of review is of extraordinary nature, and due to that reason is not as easily accessible to general public. This follows from the requirements of the Convention and the practice of the ECtHR. Thus, in to limit the rights of the parties to participate in trial or, at least, to be made aware of the date and place of hearing.
The institute of cassation has also been changed a lot. As was mentioned, it is available only in cases, provided by the law. Thus, for the first time in Ukraine certain filters are introduced in cassation instance. The CPC establishes that reasons for cassation review include incorrect application of substantive law or violation of procedural law. Only those decisions that passed through appeal can make their way to cassation (which is now placed at the newly established Supreme Court).
It is also important that a decision may be reviewed in this procedure only once.
Previously it was a problem for Ukrainian legislation, and in Sovtransavto it was held that repeatedly setting aside of judgments [in post-final procedures] is incompatible with legal certainty. 56 Finally, cassation becomes an institute of extraordinary, and not of regular, nature.
Access to cassation is closed for certain categories of cases, which include: (1) decisions that are subject to appellate review in the Supreme Court;
(2) decisions in small (of little importance) cases. The latter category, however, presupposes its own exceptions (when the review may actually take place). Among them: fundamental relevance of the case for precedent-formation; lack of possibility for the person to dispute the circumstances established by the court in another case; significant public interest or exceptional importance to the participant in the case who submits the cassation complaint; prior characterization of a case as 'of little importance' made by mistake.
The ECtHR has agreed that the limitations on cassation are a matter within internal regulation of each state, and national authorities possess a wide margin of appreciation here. They are allowed to apply various filters, limit access for certain categories of cases and introduce other restrictions as long as they are in accordance with the right of access to justice and are not arbitrary and discriminating. In Trukh, for example, there was no violation when the national court required the payment of a State tax. 57
The new provisions of the Code may be misleading in practice. There is no established definition of \cases 'of little importance' and no clarity with the criteria for the mentioned exceptions. In fact, the very limitation for cases of little importance seems unnecessary, as in almost any situation it can be overcome by one of the corresponding exceptions. For that reason, it would be better to give more discretion to the Panel of the Supreme Court in deciding, which cases may be admitted for a cassation review. Of course, for that purpose it will need a set of guidelines that shall have nothing to do with the monetary value of the case, but rather refer to its importance for the development of uniform practice and development of law. complaint, or if the correct application of the rule seems obvious and does not cause reasonable doubts as to its application or interpretation. Such power may be exercised only in relation to cases that are under 500 living wages for persons of working age. This distinction may seem artificial, as the same problem (statement of a problem that has already been solved) may occur with relation to any case, whatever its monetary value is. Consequently, the Supreme Court will not have the chance to get rid of them in the same fashion, while its work will be certainly limited to repeating its old reasoning.
Finally, the Court is obliged to refuse to open proceedings in cases for review of the ruling on the return of the application to the plaintiff (the applicant), the consideration of complaints on actions (inaction) of the bodies of the state executive service, the private executor where the decision of the cassation court on the consequences of considering such a complaint will not contribute to formation of a single law enforcement practice. This limitation is probably justified by the tasks and mission of the last instance, but its application in practice is yet to be seen. Surprising only is that such power of the Court only exists for some administrative (public) cases, while most other complaints can easily reach cassation regardless of their relevance for the uniform law enforcement practice.
Finality of judgment of the appellate and cassation courts is also negatively influenced by the possibility of reviewing the cassation complaint filed after the hearing of the complaint had taken place (Art. 405 CPC of Ukraine). As a result of such procedure a court of cassation may overturn its own decision, which leads to the loss of its finality.
The mentioned rule provides that where a cassation complaint reaches the court of cassation after examination of the case is over, and the complainant has not been participating in the trial, the court hears such complaint under the rules of cassation proceedings. In case the proceedings are opened on the basis of such complaint, the court of cassation may suspend the effects of previously adopted resolutions and appealed decisions. The court of cassation examines the complaint within the limits of the arguments that were not previously discussed under the complaint of another participating party.
Following such examination, the court gives its ruling. In case the relevant grounds are present, the previous decision of the cassation court may be dismissed. This form of self-control, despite known to some other national jurisdictions, and reasonable for the sake of access to justice and equality before law and court, can have a negative impact on the finality of judgment and lead to continuing uncertainty as to the legal status of case participants.
Last but not least, court decisions may be reviewed under newly discovered or exceptional circumstances, under the rules of Chapter 3 Section V CPC. Luckily, in this case the Code further clarifies what both of these are. The procedure itself contributes to legality and correct application of the law. Most of the grounds for this type of review are typical for such form of proceedings and do not require further comments. For Ukraine, however, it is extremely important that the new Art. 424 CPC not only establishes certain time-limits, but also stipulates their preclusive nature: their restoration is not allowed on any grounds.
THE EXPERIENCE OF LITHUANIA
The ideas of finality and stability of judicial decisions play a significant role in both constitutional and procedural legislation of Lithuania, since there is always a natural need to ensure human rights and endurance of legal relations, as well as to maintain the authority of the judiciary and public confidence in it. 58 The same old 'legal force' term is still used to describe qualities a judicial act acquires on becoming final and binding. It becomes indisputable, prejudicial (predetermined for all future disputes on the points provided therein) and may be executed (Art. 281 CPC of Lithuania). The notion of res judicata belongs rather to academic literature, where it is revealed as an official prohibition of lodging identical claims and a powerful tool to prevent raising of contradictory facts. 59 Judicial proceedings cannot last indefinitely, and the sole persistence of dispute between parties should not inevitably oblige the court to consider their arguments on the merits time and again -these are the ideas that have become -not without help of the ECtHR 60 -a part of contemporary Lithuanian law and order.
In the same way, the legal system relies heavily on the ideas of concentration and judicial economy (Art. 7 CPC of Lithuania), hearing of the case within a reasonable time, etc. These rules and policies also place a limitation on the total length of proceedings (including the time necessary for review) and, in principle, demand concentration of all relevant proceedings in the court of first instance. 61 Important to note also is that the CPC is intensively pushing the idea of 'conflict elimination' as one of the purposes of civil litigation. This goes in line with some of the ideas of Franz Klein on the Sozialfunktion of civil procedure expressed back in 1890-s during the reform of Austrian civil procedural law. In terms of finality it means that 'the lesser litigation -the better litigation [is]' . Consequently, repeated trials, extensive appeal possibilities and reopening possibilities go against these goals and are definitely not welcome in modern-day Lithuania.
This does not necessarily imply a total impossibility of changing or cancelling a decision (with a reversal of res judicata). The legal force does not imply absolute immunity from checking for the presence of legal or factual errors. 62 However, Lithuania tries to minimize such possibilities and leave only the required remedial minimum.
There are three possible ways to overcome legal force of a judicial act: (1) appellate process (apeliacija), (2) cassation (kasacija) and (3) renewal of trial (proceso atnaujinimas). All three are comprehensively regulated by Part III CPC of Lithuania. The formerly known supervisory procedure (priežiūros procesas) has been abolished as contradicting to the modern Lithuanian legislation and its fundamental principles (i.e. judicial independence). The reduction of instances and limitation of opportunities for bringing appeals can be definitely seen as a victory of stability and inviolability of the judgments initially given.
In practice, the judicial system functions as follows. Civil cases are dealt with in first instance by local (apylinkes teismai) and district (apygardos teismai) courts. The former are busy with majority of private disputes, while the latter are only available in more complex proceedings (Art. 27 CPC of Lithuania). District courts also hear appeals to the decisions of the local courts, while their own judgments in the first instance may be appealed to the only institution -the Lithuanian Court of Appeal (Lietuvos apeliacinis teismas). Cassation as a separate instance is designed to hear complaints against those decisions that have already entered into force. The only competent authority in such matters is the Supreme Court (Aukščiausiasis Teismas), a place of ultimate redress for all civil claims within the state. 63 Its decisions may no longer be reviewed by any other body (including the Court itself). Renewal of the trial deserves special attention since this stage remains independent and extrainstantiational, available with respect to decisions of any instance under the conditions provided by the law.
The first and most accessible form of control is the appeal. It cannot be regarded as an exemption from the general rule of res judicata, as the decision has not entered into force by the time the petition for appeal is lodged. Therefore, it has not yet become 'settled' and 'closed for consideration' . Parties may still have two separate views of the subject-matter and wish to defend their case. Moreover, Lithuania follows the example of some Western states, where the right to appeal is enshrined in constitutional law and considered an integral part of the right to judicial protection (in terms of access to courts). In this way, such form of review does not contradict the principle of legal certainty, and, on the contrary, duly secures the right to fair trial (Art. 6 ECHR), since a person needs to have not only the right to lodge a claim in first instance, but also a remedy against an unlawful and biased verdict produced there. This is especially true where a single judge is responsible for taking decisions and the risk of error is reasonably high.
In Lithuania, the Constitution does not explicitly mention such a possibility, however the norm eventually acquired recognition in the jurisprudence of the Constitutional and Supreme Courts. Both of them gave a broad view of Art. 30 Constitution (on the right to judicial protection) and found that the right to appeal is an integral part of it.
At the same time, this does not mean that no restrictions are placed on the proceedings in second instance. The one that immediately comes to mind is time-limit: a party has 30 days of the date a judicial decision is issued to lodge an appeal (Art. 307 CPC of Lithuania). This term is not preclusive and may be restored, the applicant having submitted a petition in that regard. If that happens, the court will, in a legal sense, put a dispute already resolved back into a state of uncertainty (until the decision in the appeal is taken). That is why the legislator is approaching such delicate situation with all due thoroughness and does not provide for an unjustified extension of the right to restore. Firstly, there is a time-limit of 3 months to lodge a petition, running since the announcement of the decision in first instance. After its expiration, the right to appeal is exhausted and a person is further precluded to call the merits of the case into question. 64 Secondly, even within a three-month period, the court evaluates the reasonableness of applicant's conduct and the importance of arguments presented for appeal.
Timely submission of an appeal postpones the moment the decision enters into force. The dispute is not yet considered to be resolved: it continues in the second instance, thus most provisions regulating proceedings in lower courts are equally applied there. Despite that, Lithuania opted for a limited rather than a full model of appeal. While the latter presupposes re-examination of the case, the former just involves a form of control over legality and validity of the decision pronounced in first instance. 65 That is why it limits the possibility to raise new claims, bring new evidence and hold repeated hearings (since the written form of proceedings predominates). The limited model is more consistent with the ideas of stability and finality of judicial decisions. Little by little this model is being adopted in most European states, not least due to the role of the Recommendation of the Council of Ministers already mentioned before.
It must be admitted though that the limits for appeal are justified not only by the ideals of finality, but also by the principles of concentration and judicial economy. The two require key litigation issues to be determined in first instance due to its proximity to the case and the parties. A complete repetition of all procedural steps taken in first instance would increase the time for consideration of the case and the costs of proceedings, as well as create an additional burden on the judiciary. The so-called 'litigious mind set' should not be promoted among the population. In no way shall the parties believe that the first instance is just a 'test of strength' , whereas a genuine judicial combat occurs at a later stage. In this regard, the current legislation carefully promotes their proper preparation for the trial already in the first instance and encourages presenting all relevant arguments and evidence before it. 66 Neither the raising of new demands, nor the submission of new evidence is allowed 67 in the appellate instance (Art. 314 CPC of Lithuania). The last prohibition, though, is not absolute: the court may accept additional evidence in case the court of first instance refused without grounds to accept it or where the necessity of submitting such evidence arose later. The evidence that proves non-substantiation of the actions and decisions taken in the first instance, as well as the modified claims for the award of penalties and interest shall not be considered new either.
Appellate proceedings presume checking a case on both factual and legal grounds. Still, it will be handled only within the boundaries that the appellant herself sets up in the complaint (it is always possible to dispute only a part of judgment). The court may however dispense with these limitations if so required by public interest. In addition, the court checks ex officio the violation of those procedural rules that present unconditional grounds for cancelling decision (Art. 329 CPC of Lithuania). These include: an illegal composition of the court, a court's ruling on the rights or obligation of persons not involved in the trial, a decision taken not by the trial judge, an absence of court's reasoning in the decision, an absence of the minutes where the case was heard in oral proceedings, violation of patrimonial jurisdiction and failure of the first instance court to rule on all matters of the lawsuit. Two additional grounds are: the inadequate notification of persons involved in the case and the resolution of dispute in violation of the rules on language of the proceedings (however, these two are only checked at the request of the appellant).
In case a miscarriage of justice is found the court of second instance can either adopt its own decision (changing or cancelling the original one), or return the case to the first instance for reconsideration. Here the legislator once again opts for judicial economy:
where an error may be quickly eliminated on appeal, there is no need to send the whole case back requiring the parties and the court to repeat unnecessary procedural steps. Such a solution is well in accordance with legal certainty, the latter being damaged by any undue delays. Yet, participation in the second instance cannot always replace the proper lack of the first one, since the procedures in the two are not exactly the same. That is why, as an exception, it is still possible to dismiss the original decision and send the case back for a fresh hearing. In these situations, the court is required to indicate one of the grounds provided by the Code or to demonstrate impossibility of resolving the problem on the merits in appellate instance.
It is worth noting that a judgment, legitimate and justified per se, cannot be overturned on purely formal grounds (Art. 328 CPC of Lithuania). This again meets the desire for stability, since otherwise the judgment could easily be cancelled due to non-essential flaws. The grounds for unconditional cancellation of a decision set in the CPC are not seen as 'formal violations' , since they demonstrate its unjustness and violation of the rule of law and fair trial. In presence of such grounds, the decision shall not enter into legal force and become binding.
Despite all these limitations, appellate proceedings are still an ordinary form of revision: it is applicable to all civil cases and available for all categories of applicants, since the dispute is not deemed exhausted until the decision becomes valid and acquires the force of res judicata. The legislative provision that existed before, limiting possibility of appeal to claims over 250 LT (approx. 72 EUR), was lifted after 2011 due to the position expressed by the Constitutional Court on the essence of the appeal.
The second form of control known to Lithuanian law is cassation. It is available with respect to decisions that have already become final and binding. Thereby it is a more radical measure having a direct impact on the stability of judgments. Several legislative tools are aimed at minimizing the negative effect of this type of review in relation to judgments that are being (or have already been) implemented. First of all, cassation is in no way as accessible as the appellate proceedings are. It may take place only on the grounds enumerated by the Code (Art. 346). These include: (1) violation of substantive or procedural rule(s), in case it has an essential significance for the uniform interpretation and application of the law (if that violation could have affected the adoption of a wrongful judgment); (2) deviation of the previous court from the relevant case law of the Supreme Court on the same subject;
(3) lack of uniform case law of the Supreme Court on an issue raised in the complaint (and the need to establish it).
Cassation is possible where any of these grounds is present. At the same time, the applicant shall not only indicate its presence, but also provide a proper legal justification of his complaint. Nevertheless, even this does not guarantee that the case will be accepted for examination, due to a permissive system existing in the Supreme Court. All incoming cassation appeals are sent to a special panel that possesses a wide discretion in selecting cases for further hearing on the merits. More than a half of incoming disputes are being rejected by the panel, while its own decisions are not subject to any appeal.
These strict limitations are justified by the special tasks put before the Supreme Court. The mentioned CoE Recommendation emphasizes that a redress to such a body shall be exclusive and available only in cases which merit a third judicial review, e.g. which would develop the law or contribute to its uniform interpretation. An extraordinary status of the cassation was also stressed by the Supreme Court, when it declared that an unconditional hearing of the case before it does not constitute an applicant's right (and an integral part of the right to judicial protection, as is the case with the appeal), but rather represents an exclusive form of control over legality of judicial decisions. 68
The mechanism of cassation serves not only private, but also public interests. There is no doubt that it is aimed at correcting judicial errors that initially have led to an unjust decision. However, at the same time it is called upon to provide trust to the judicial system, to explain legal provisions, to establish new precedents and to promote the progressive development of law. That is why cassation powers are entrusted to the sole and the highest body in the judicial hierarchy -the Supreme Court of Lithuania. Legislative restrictions and the permissive system allow for only those cases that actually help developing law and ensuring its uniform application make their way to the cassation review.
Despite the preponderance of public interests, the right to bring a case to the Supreme Court belongs to persons participating in the case. They have 3 months from the date of entry into force of the disputed decision, and they lose the right to renewal after 6 months since the same date.
The second significant limitation of cassation proceedings is the prohibition to commence them bypassing the appellate instance. The case may be heard by the Supreme Court only after it has been consequentially heard in two lower instances (Art. 341 CPC of Lithuania). At the same time the monetary-related limitation has now been lifted (previously in disputes over property with a ceiling of 5,000 LT (1,500 EUR) no cassation was allowed), as it constituted discrimination and was seen as an obstacle to the access to justice for certain categories of citizens. It is now believed that even disputes on a small amount may raise an issue important for the case law, and therefore the right to 'pick' cases for cassation review shall lie with the panel of the Supreme Court, rather than be based on a peremptory norm of the Code.
As for the procedure in cassation, it is important to note that only questions of law (but not of fact) are examined there. The Court controls respect for the laws by the lower instances and the unity of their interpretation, but takes the facts and legal relations previously determined as is. 69 The Court has the power to change a previous decision, dismiss it wholly or in part, as well as to maintain one of the acts taken in previous instances (in case it correctly applied the law to the facts).
In sum, we may conclude that the activity of the Supreme Court always implies a careful balancing of fairness of judicial decisions and stability of legal relations. In legal doctrine, the term 'third instance' is never used to describe the essence of cassation, since the latter is not easily accessible and has nothing to do with revision of the factual side of the case. Its limitations only highlight the importance of the first instance, which cannot be substituted even by the highest judicial authority in the country.
The ultimate opportunity to influence the fate of decision is the reopening of proceedings. Just like the cassation, this stage constitutes an extraordinary remedy, available only on the grounds established by law. The difference is that reopening also constitutes an extrainstantional method of control and not a kind of appeal: there is no complaint as such in respect to any previous court decision, but rather a request to resume litigation of a particular dispute. What is of interest to us is not the terminology used, but the result to be achieved by invoking this measure. One does not need to go far to learn that the latter may be the loss of res judicata by a judicial decision.
The purpose of the reopening is to ensure the rule of law within Civil Procedure. The court looks for the existence of one of the specific circumstances and decides whether the case actually deserves re-examination on that basis. The circumstances are the following: (1) adoption by the ECtHR of the decision on violation of the Convention by Lithuania while handling a particular case; (2) disclosure of a newly discovered essential fact (which was not and could not be known to the applicant); the dispute if there was no representative in the case; (7) adoption by the court of a decision on the rights and obligations of persons not involved in the trial; (8) resolution of a dispute by an illegal composition of the court; (9) an obvious legal error that was committed by the court of first instance (provided the case was not duly appealed).
Reopening of procedure provides an opportunity to correct significant judicial errors and, accordingly, protect both private and public interests. The availability of this option is a necessary minimum to guarantee the rule of law. In case one of the named circumstances is known to the party, but the deadline for resorting to the appellate or cassation instances is missed, this measure remains the sole possibility to seek justice. Moreover, ground (7) is especially designed for persons who did not take part in the case. For them an ordinary type of review is unavailable, thus they have no other way to defend their rights.
At the same time, even such form of revision shall have certain limitations. The first of them is temporal: a request to the court must be made within 3 months since the time the person learned or should have learned of the relevant circumstances. The ultimate deadline to ask for resumption of procedure is 5 years from the moment an original decision was taken. Another limitation is the prohibition to reopen proceedings in matrimonial matters if they concern dissolution or annulment of marriage and at least one of the parties has concluded a new marriage. Such a restriction is justified not only by legal certainty, but also by ethical aspects of family relations (as well as potential interests of children from a new marriage).
The competence to decide on reopening of proceedings belongs (in most cases) to the court of first instance. Having established the actual existence of relevant circumstances and assessed their impact upon the substance of the dispute, the court has a power to change or even dismiss its own previous decision.
There is a possibility to apply to the court with a request to reopen proceedings on the same ground only once. If the court does not grant this request or refuses to admit the case, a person is precluded to take further actions on the same set of facts (Art. 374 CPC of Lithuania).
POSSIBLE IMPLICATIONS FOR THE TWO NATIONS
We can clearly see that both in Ukraine and Lithuania the problem of finality of judicial decision is approached through the prism of legal effect of judicial decision. However, legal effect has certain limitations, which makes it possible to appeal the judgment and deprive it of res judicata effects.
It may seem that most problems of the two countries lie with review system, and are associated with the struggle to drive it away from Soviet nadzor to a well-balanced Western approach of limited and 'targeted' intervention in the judgment's finality. Still, problems are found elsewhere, too. Thus, in Esertas the ECtHR found a violation of issue preclusion (one of the main features of res judicata), which was protected not only by the Convention, but the national law as well. 70 Both Lithuania, and Ukraine try to settle a clear and comprehensive system for the 70 Esertas (n 15) 31. review of judgments, limit the number of instances and distinguish between the tasks of their judges. Still, sometimes it happens that one and same judicial body has several functions -such is the case with the Supreme Court of Ukraine which serves as both cassation and appellate institution (the latter function is performed in relation to decisions of the courts of appeal taken in first instance). In contrast, Lithuania solved a similar problem (though, not in the most elegant way) by establishing a separate Court of Appeal only to deal with appeals to the decisions of regional courts. It helped to relieve the Supreme Court from the caseload and undue extension of competence.
In Ukraine, unlike Lithuania, cassation is still more 'ordinary' a stage than the instance with the same name in Lithuania. While the latter state clearly restricts public access to that remedy and speaks frankly of its public purposes, Ukraine tries to maintain the balance and allow more cases to reach that phase. Well, next there go exceptions, and then -exceptions from them -and it all makes the rules quite complicated and the actual position of the applicant, defendant and judge quite vague. Such uncertainty leads to divergent interpretations and, quite likely, some of them would not be in accordance with ECtHR standards of finality.
It is also to note that Ukraine seemingly does not draw so much attention to the other relevant considerations, such as judicial economy, concentration and the goals of civil litigation (resolution vs. settlement of the dispute), at least in their application to the problem of finality. Some of the provisions seem old-fashioned, and some require further clarifications and comments.
Lithuanian law, in fact, is also far from perfect. The country has succeeded in implementing provisions of the CoE Recommendation and modifying its appeal and cassation institutions, though there are still debates on the potential scope of these review instances and the powers given to the courts in that regard.
CONCLUSIONS
The main dilemma was always between the right of access to court and the principle of finality. On the one hand we have the necessity to guarantee a private party judicial protection and remedies for all possible situations (i.e. against another party, against a biased court, against a court of second instance, etc.). On the other side lie the thoughts of stability of relations, conflict prevention, judicial economy. At the same time, both considerations can be seen as emanations of the core principle of the rule of law. Each state is given power to design its legislation in such a way as to take account of both considerations. Fortunately, we have European Court of Human Rights and other supranational institutions to provide meaningful guidance. Neither Ukraine, nor Lithuania shall neglect the solutions reached by the Court on Art. 6 ECHR that involve res judicata / legal certainty (even when these are given in relation to third states). The great advantage of ECtHR lies in the fact that it looks at the essence of the problem with finality and not solely at formal legislative statements. For that reason, it was able to find violations where no one ever knew they had existed. In order to build a more perfect judicial system it is also relevant to take a complex view, and when the reforms are being introduced -not to limit their reach for one or several parts of the Code, but rather take due attention of the whole system.
